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THE TAXATION OF QUASI-PUBLIC CORPO- 
RATIONS. 

BY FREDERIC C. H()\vE. 

It is not neeessary to speak here of the Ill-lsatisEaetory 
eondition of tlle seienee of taxation in so far as it relates 
to the elass of property we are to eonsicler tllis lmornillg, 
for in no branell of tlle sllbjeet is tllere lrlore eonfllsion 
than ill tlle taxatioIl of quasi-ptlblie corporations. And 
the probleln as presentecl to us is primarily one of juris- 
pmdenee. Tllose eeonolrlie ancl soeial eonsiderations 
whieh should govern the cleterlnillatioll of slleh a ques- 
tiOIl have beeolue of l1eeessity subordinate to ollr funda- 
mental law. This is traeeable to tl-le clual nature of 
our governulellt. There is a eonfliet of sovereigIlty, 
grOWillg Ollt of the restraints plaeed upon tlle states by 
the fecleral eonstitution. The right eonferrecl upon eon- 
gress to reglllate eommeree amollg tlle several states llas 
eaused the fecleral eourts to view with jealousy any 
attelrlpt on tlle part o£ tlle states to tax quasi-4Otlblic 
eorporations engagecl ill illterState COllllnerCe. 

As a eollseqllenee, our loeal tasing systellls llave be- 
eome patehwork ereations 0M7illg to the .shifts to wllieh 
the states hacl beell put to eollfor-n to the deeisions of 
the eourts. This eause, as muell as ally other, is re- 
sponsible for tlle laek of uniforlllity whieh eharaeterizes 
state legislation on tllis subjeet. 

The problem has been furtller eoznplieatec] hy like 
restraints on the taxation of United States seellrities, 
frallehises of United States eorporations, patent rigllts 
and the like. Similar diSietllties have ariesell over the 
efforts to tas eviclenees of property whieh llave a legal 

5 



American Ecowsomic elssociaSion. 72 

status in one state, but s^thich represent property actually 
tased elsewllere. 

It will be my purpose to collsider, first, some of the 
the enactments and experiments of tlle indiviclual 
states; second, the legal aspects of tlle subject in ora 
der tllat we tnay know tlle practical limitations under 
which we labor; and thircl, to construct, if possible, from 
tlle experiences of our comluonwealtllvs a method by 
wllich constitutional dificulties may bz avoided and 
substalltial justice obtailled. 

SOME OF THE MERHODS EMPLOYED IN THE TAXATION 
OF QUASI-PUBLIC CORPORATIONS. 

In a rougll sort of a way, tlle efforts of our states in 
the taxatioll of quasi-pllblic corporations rtlay be 
divided illtO four general divisions. 

I. TASATION UNDER THE GENERAL PRoPERTY TAX 
BY INVENTORY AND APPRAISAL. 

Origillally, tllis method was well nigh ulliversal. It 
is but an extension or survival of the general property 
tax. Frol-n the standpoint of jurisprudence, no objection 
can be raisecl to this lllethod of taxation. The federal 
courts ilave repeatedly held that a state might tax cor- 
poratiolls engabed in interstate traffic lIpOll tlleir prop- 
erty in any way it saw fit. It is llot so satisfactory, 
however, on other grounds. As was said in a celebrated 
report on the subject, it is " open to almost every con- 
ceivable objection ". 

This metllod still survives in a large llulnber of 
states, of wllich Ohio may be taken as a tpe. Like 
most of the western and southern states, Ohio clings 
most persistently to the general property tax in all its 
details. Tllis is due partly to constitutional reasons, 
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partly to inertia, and partly to other causes. As ap- 
plied to railways, appraisal consists of all inventory 
of tlle physical property, wllicll is obtailled jllSt as is 
tlle value of anytllill, else, by enumeratillg and valuing 
real estate, right of N7ay, rails, rollitlb stock, equipment 
atld nloney on hand. Valuations are Irlade by the illdi- 
vidtlal COUllty auclitors, but are subject to revision by a 
state boarcl. As applied to sucll property, the method is 
priluitive ill tlle extrerne. It is a survisTal froln an age 
wnen all property was open, tangible ancl easily assess- 
able, all age wilell xvealth was simple in its forms. But 
it is olDjectiollable on l-nany groutlds. In tlle first place, 
it does not appraise a corporation as a gOillg concern. 
The plant, be it a railroad, telepholle or gas company is 
reclucecl to its constituent elenlents. It cloes llot view 
the plant as a unit and ignores tlle valuation of the 
cotllonercial worlel. Slle plall is open to tlle furtller ob- 
jection tllat it lacks unifolIllitly. It takes no account of 
ability to pay or cost of collstruction. A corporatiotl of 
low eartlillg power may be placed oll the tax duplicate 
oll tlne salne basis as one of lligh earning power. It is, 
hellce, unfair as lDetweell cliZerent properties. Ftlrther 
thall tllis, appraisal is vlsually llladc by offic;als ig-norant 
of railwaT values, Witll only a local knowleclge, and 
suscetible of influellce froln tl-le many political forces 
wllicll sllch corporatiolls colltrol. 

As indicative of tlle results of this lmethcd in Ohio, an 
examination of tlle assessmelat ancl gross earnings of sis 
railroacl s7stelus taken at random ancl ]5Zing wllolly with- 
ill tlle state, shows for tlle years I885, I890, and I8969 

as follows: 
I 885. I 890. I 896. 

Gross earnings, $4,498,423 $ 6,og7,I3I $Io,266,46s 
Assessmellts, _ 8,944,386 IO, I65, I74 Io,0,328 

While the earllings have increased I00 per cent., the 
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assess:nent llas irlcreased but little over elevell per cent. 
the OiliO Tax Commission, wllich rezorted in I 893, a.s- 
serted tlaat tl-le valtlation of railwatvs for taxatioll wras 
probably llot more tllat-l fl-onl tsventr-five to thirty per 
cent. of the true lllarket xTallle of such properties, all es 
tilllate obtainecl by capital;zing tTle net earllilags of tl-le 
roads at six per eellt. 

Accolddlnt, t:o tlle sanle atltllority, it N7as fotllld that 
the taxes were lllost ullequal as betVeen tlle cotnpanies, 
tlle burdells ral:lt,ing all tl-le way frotu 5.I6 So of the ozef 

earIlillgs of sotne roads t-o 17.94 7tc of tlle ozeS earnillg-s 
of others, tlle averabe rate lDeill) frotl-l six to eigllt per 
cent. And tlle same ret3Oi-t ftortilet aSSorts that real es 
tate ill the city ol Clevelallcl was bllrdez-led all tlle way 
froz-n sixteen t> twel-ltsr -five per celltO of its g^'OSS relltals.l 

Ill I899, the total railroad nlileage in -the state was 
8,3go lniles, valtlecl at SI06,487,590, a valuatiool of $I2, 

69z per mile. trlliS SUlll illcludes road bed, right of wal:;, 
rolling stock 26114 all otller personalty 

II. TAXATIVN OF COMMERCE: ON FREIGH'1>, PASSEN 

GERS OR GRO8SS RECEIPTS. 

In defining- tlle litnitatiollss of the 'ecleral Collstitl:l- 
tiOll llpOll tlle pOWe1^.S 05 tlle states ill tlle matter of tax- 
atioll, 3ustice ZBraclley9 iso tlle case of Leloup vs. Afobile,&7 
said: 

"The fairest allcl lost jllSt colastrtletion of tile con- 
StitUtiOll leads to tile C011C1US10H tl-at llo state llas a right 
to lay a tax VI1 il:1terstAte C01tlH1e1Ce iL al1)T fOr1U, vVheLker 
by way of duties laicT on tTle transportation of the sub- 
jects of that conln:lerce, or on tlle receSpts clerivecl froln 
the transportatioIl, or orl the occupation or busil-less of 
carrying it; on, and the reasoll is that such taxation is a 

' Rel3Ort ot the Tax Ctommission of Ohio, pp. 5^, 56, 59. 
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burdell oll the coonmerce and amounts to a regulatio 
of it which belont,s solely to Congress." 

However explicit the limitations may be, their appli- 
cation has been fral1ght with much trouble, and the Su- 
preme CoUlt itself has not escaped difficulty in llewing 
straigllt to the line established, or in recollcililag its own 
utterances. 

(a) Taxes ov FreigAzg. 

Tlle coniXict of state legislation witll the Federal ju- 
diciary overl tlle taxation of transportation cotnpanies 
ol-l some other basis tllan the general property tax bes 
gall in the early seventies. The celebrated State Freight 
Tax case 1 involved an attempt on tlle part of tlle State of 
Pellnsylvania to tax tollnat,e carxied by railroads, steam- 
boats alld caxlals at a specific tax of from two to five cents 
a ton for freigllt carried. The tax was made applicable 
to a11 traffic carried over, through and into the state, as 
if the wllole of tlle respective railroad litles were in the 
state. But tl-le court held that this was a regulation of 
commerce and repugnant to the constitution of the 
Ulaited states.2 

(b) Taxes on Passeszges s. 

At olle time it was questioned by the SupreIlze Court3 
whetller tl-le transsportati on of passengers was co lllmerce, 
but later decisions4 have settled that it is, and the Pllll- 
man Car cases have collfirmed it. Hence ally tax im- 
posed u?on passellgers or persons coming into or out of 

t I5 Wallace, 232. 
2 In Brown vs. Maryland, I2 NVheaton, 4I9, C!hief Justice Mar- 

shall anticipated the later attempts on the part of the states to tax in- 
terstate traEc. 

3 Crandell vso Nevada, 6 Wall. 35. 
s Hall vsO DeCuir, 95 U. S. 485. 
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a state, or passing through it, or going from state to 
state is inrlalid. 

(c) Taxatiows of tSe oneasss by zaSich Comaserce zs carrzed 
ows. 

Like taxes upon passengers or tonnage, a duty upon 
message.s as such trallstllitted beyond a state line by a 
telegraph coonpally,l or on the receivinb and lancling of 
express or freight in one state frot-n another state2 are 
restraints upon colnlllerce alld hellce illegal. 

(d ) Taxes ows gross recezySs. 

In the consicleratioll of tliis tax, a distinction is to be 
made between receipts from traffic within and witllout 
the state. As to the power of a state to tax the latter, 
it is doubtful if the decisions of the courts can be 
reconciled. 

In a case decided at the same terln of court as the 
tonnage tas case, above, being State tax on railway 
gross receipts3 the IJllited States Suprerne Court ap- 
parently retreated from its earlier position, and held 
that a tax upon the gross receipts of a railroad cotn- 
pany, even tllough the earnint,s were nlade up ill part 
from freight received for transportatioll from one state 
to another, wax not a regulation of interstate com- 
merce. But this decision was exp]ained oll the grouIld 
that the receipts had lost their character as receipts, 
and had becozue merged into the coznpany's property. 
Moreoster, it was held that the tax might be viewed as 
levied on the fralachise of the company created by the 
state taxing it, atld that there was no reason why the 

1 Telegraph Company vs. Texas, I05 U. S. 460. 
2 Perry (:ompany vs. Penllsylvania, II4 U. S. I96. 

3 I5 Wallace, 28. 
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77 value of tllis franehise should not be lneasured by the 
gross receipts as well as any otller method.l 

The latter l-eason is adopted by tlle same court irl the 
luore recent case of Ataine vs. Gralld Trunk Railway,2 
wllere it was held tllat an annual tax on a Canadian 
corpol-ation doing business ill tlle state of Maine, wllich 
tax xvas to be determitled by the atuoullt of glOSS re- 
eeipts, was valid. And it ras further held tllat the 
tax was not invalid when applied to a eorporation 
partly witllill and partly witllotlt the vstate, the tax be- 
ing proportioned to the nlileage witllitl the state. 
The cotlrt held that it was all exeise tas for the privi- 
lege of exerci.sing the francllise within the state and 
not a tax on the receipts as receipts. Foul- judges9 
however, dissellted to tlle majol-ity opillion. 

In Railroad Cotnpany vs. Pennsylvania3 a tax on the 
tolls of a foreign corporation for the use of its railroad 
tl-acks was held llot to be a tax on commerce, and Maine 
vs. Grand Trunk Railway xvas cited with approval. 

On tlle other halld, we filld that in Fargo vs. Mich- 
igano a tax tIpon the gross receipts of a New York ex- 
press corporation, doillg business in l\Iichigan, fot- the 
carriage of freights into, out of or through tlle state 
was itlvalid. Tllis ease is to be distinguished from the 

1 The reasonillg irl this case as well as in Maine vs. Grand Trunk 
Railway, is apparently in direct conflict with Ratterman arS. Western 
Unioll Telegraph Company, I27 U. S. aIIX alld westerIl Union Tele- 
graph Compall vs. Alabama, I32 U. S. 473. In the foruler case, a 
disoect tax was imposed on the gross receipts of a telegraph coznpany 
received from state and interstate traffic and was held invalid as to 
the latter source. The latter case was similar in character and was held 
to be a regtllation of commerce. And no attenlpt is made to recon- 
cile either with State Tas on Railway Gross Receipts. 

2 I42 U. S. 2I7. 

3 I58 U. S. 43I. 

u I2I U. S. 230. 
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previous ones in tlzat the tax was levied upon gross 
reeeipts of the eompany speeifieally as reeeipts. 

In Railway Cotnpany RJS. Pellllsylvania,l a tax in 
terlnS llpOll tlle ,ross reeeipts of a stealnship eompally 
derived from transportatioll between different states was 
held to be a regulatioll of interstate and foreigll eom- 
meree ancl invalid. 

From these alld otller clecisiolls, it woulcl seem to be 
possible to draw the followillg distilletiolls: 

I. That a tax upon gross reeeipts as reeeipts frozn in 
terstate lDusiness is invalid. 

a. That a tax upon tonnage, freight or passengers ear- 
riecl from state to state or tllrougll one state into alzoth 
er is inxalicl. 

3. That a tax levied llpOll reeeilDts froln business done 
or eomllleree earried wllolly svithin the state is valid. 

4. That a tax upon a domestie eorporation as a frast 

cAise tax, tlle earning.s lDeil-lg adopted as a means of as- 
eertainillg the value of tlle franellise; or a lieelzse UpOll 

a fol-eign eorporation for theprizo-zZege of cloing busitless 
in the state, even when levied on the gross earlliolgs, is 
valid. 

5. That a tax upon gross reeeipts after they have lost 
their ellaraeter as ilaterstate reeeipts and beeome lnerged 
into and part of tlle eorporate property is valid. 

Taxation through reeeipts is founcl ill sotlle forlrl or 
other in many states. It was an easy eseape frotn the 
inadequaey of the general property tax. But it is sel- 
dom ilnposeci at a rate in exee.ss of two or three per eent. 
alld frequelltly at a rate of less tllan one per eent. It is not 
infrequently foulld as supplementary to other taxes. It is 
seldom eolleeted from reeeipts froln interstate business9 

1 I22 U. $. 326. 
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evell whell imposed upon them, wllicll busilless is rapidly 
becoming the prillcipal iteltl of carriage. 

Bllt tlle lnetllod is objectionable frolIl the fact that the 
rate is purely arbitrary. It bears 1lo necessary relatio 
to otller taxes, ancl is bllt a rollgh sort of cc)lljeeture oll 
tlle part of tlle legislatllre as to w]lat tlle roperty should 
bear. 

Moreover, the receipts tax lack.s Illlifoltllity as between 
the sallle classes of corporatiolls. It neglects cost of 
operatioll, wllich ill olle case may be very lligll OWillg to 
heavy gradients, etc., and ill allotller ver low by virtue 
of sllperior road bed, etc. It also fails to take into COll- 

sicleration tlle physical condition of the propert. Such 

a tax, however, luay perform a service wllere used to 
supplemellt other rates, or as a francllise tax in the case 
of pllrelr local corporatiolls. 

III. LICENSE TASES. 

A llllllllJer of states have attempted to reach corpora- 
tiOllS of this class by tlle liceolse tax, leviecl either as all 
arbitrary alnouolt, or proportioned to the bllsiness trans 
acted. This platz, s^rilen imposed llpOll foreign corpora- 
tiOIlS engaged in interstate comlllerce, has llacl IllTlClz the 
sallle fate as the receipts tax, for it has l:)een held ullcon- 
stitutiollal in tllat such a license affects tlle entire busi- 
ness, inter-state as well as local.] HosTever, a licellse 
UpOll a telegraph compally declared ill tlle act to be a 
liCellSe llpOIl business done exclusively within a city or 
state llas lDeen uplleld.2 

lLeloup v. Mobile, I27 U. S. 640; Moran v. New Orleans, II2 U. S. 

69. 
2 Postal Tel. Co. v. Charleston, I53 U. S. 692; Pacific Express Co. v. 

Seibert, I42 U. S. 339. Leloup V. Mobile is affirmed by Crucker v. 
Ky., I4I U. S. 47; McCall v. Cella., I36 U. S. I04. 
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IV. RECENT TENDENCIES AND THE TAXATION OF 

FRANCHISES OR PRoPERTY BY THE u UNIT RULE. t 

In recent years a tenclency away from the taxatioll of 
earnings, by licenses or otllerwise, aled back to tlle taxa- 
tiOIl of property, llas been manife.st. But the return has 
not been to tlle g-eneral property tax as SllCh. It has 
ratTler assiumed tlle form of a frallcllise tax, or a tax on 
the franchise under tl-le guise of a property tax. The 
distinctiotl is largely a legal olle, adopted for tlle pur- 
pose of avoiding the decisions of local COlll-tS or COtlSti- 
tuti onal provisiolls. For in some j urisdictions it llas 
beell Ileld tllat a state can only tax the francllises of 
eorporations created by itself. The state has no extra- 
territorial sovereignty to tax francllises createcl by all- 
other state. The Ford fratacllise tax of New Yorl is 
specifically terlned a " fratlcllise tax "; a tax in Ollio on 
express coonpanies ancl in Maine on railways is termed an 
" excise tax ", while tllose of Massachusetts and Connecti- 
eut are called " property and frallchise taxes ". Ill all 
eases, llowever, tlle effort is to assess the franchise as 
property; to have it entltllerated as one of tlle constitu- 
ent elements of the corporation, atld asses>s that value 
which the eolllpany enjoys over and above its physical 
property ats if it were property. In some instances the 
assessmznt is obtained by vallli Ilg tlle eapital stock 
alone; in others by appraising the capital stock and the 
indebtedness; in otllers by an appraisal of the franchise 
itself as a franchise. 

The f rst plall obtains in Massachtlsetts. Here all 
domestic corporatiolls, with some illlmaterial exceptions, 
are taxed on their franchises and property. Tlle maill 
outlines of tlle system are as follows: Real estate and 
maehinery is assessed by local appraisers and tased 
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loeally. The remaillder of the val1le of the propert, as 
indieated by the market value of the slaares of stoek, 
over ancl above tlle assessed value of tlle real estate and 
tnaellinery, is taxed by tlle eomlnonwealth under tlle 
eorporatioll or franelaise tas, whiell tax is paid in tlle 
first instanee into tlle state treasur,r, and a portion of 
the reeeipts thereafter distributec1 atllOllg the towns. 
The market value of tlle stock as tllus obtained is 
spokell of as the " true value of its eorporate franehise ". 

From the aggregate value of tl-le eorporate francllise, 
eertain deduetiolls are pernlitted. After these are 
made, tlle eorporate franellise is taxed at the average 
rate of loeal taxatio1l in the state, alld the tax is eol- 
leeted by the State Treasurer. Iol I 896 these taxes 
yielded $3,8X9,528, of whiell ,$a,7X9,665 was returned 
by tlle State Treasurer to tlle cities and towns. 

Tlle State of Contleetieut adopts the seeond plan as 
appliecl to railways, 1Dotll steam and eleetrie. Physieal 
property is wholly abandotled as a basis, and the tax is 
levied on tlle value of the eapital stoek and the par 
value of tlle funded and floating indebtedness. If any 
of tlle indebtedness is below par, tllen tlle aetual value 
of the obligatiool is taken. Upon the stoeks and bonds, 
as thus ascertained, an arbitrary rate of one per eent. is 
levied for state parposes, nvhicll tax is ill lieu of all 
otller taxes Oll its fratlellise, funded allcl floatillg debt 
ancl property.l 

Wheol only a portion of the railroad property is in 
the state, tlle proportioll to be taxed is determined by 
the proportioil A7hiell tlle length of road lyillg ill 
ColllleCtiCUt bears to the entire length of the road.2 

Revised Statutes, Sec. 3920. 
2 Revised Statutes, Sec. 392 I . 
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Irl I 898, I 899 and I 900, the receipts froLn tTlese 
classes of corporations were as folloVs: 

I 898 W 899 I 9CD0 

Stealll Railroads _ ___ 69I0,I38 $965 502 $975 I43 

Street Railroads I33,052 I38,503 I57,45I 

In a defective form, tlle second method is also follud 
in Pennsylvania. This state abandoned the worst 
features of the general property tax earlier tllan ally 
other commollwealtll, and has llearly divorced its state 
system from tllat of tlle local collllrlllnities. 

Railroads are subject to local taxation in Philadelphia 
and Pittsburg, and generally on so lnuch of tlleir real 
estate as is not essential to tlieir frallcllise.l They are 
also taxed for state pllrposes by tllree separate taxes: 
(I) at the rate of Eve mills on tlleir capital stock (sub- 
ject ico certaill dedllctiolls); (X) at tlle rate of eigllt 
lllills on their ,,ross earnio-lgs; (3) at tlle rate of four 
NlillS llpOll their bonds as personal property in the 
hancls of tlle ilolder. 'She tax Upon the capital stock 
does not reach the funded del:)t. T1lat upon gross 
earnings is collected only from traffic mrithin the state 
and not from interstate traffic. 

Tlle tas UpOIl bonds is not collected frolll charities, 
and cannot be collectecl from foreign llolders.2 

It *llay be of interest to consider for a l-lloment the 
operations of this lllixed system, for, while it yields a 
considerable rexenue, its operation is ill many instances 
very unjust and is always most anomalous. 

Tlle tax upon the capital stocl: is upon the appraised 
and llot the par value. In some instances the return is 
collsiderable. In others it is illsigniScant. Fsor the 

1 p. R. R. vs. Pittsbllrg, I04 Pa. 543. 
2 State Tax ool Foreign Held Bonds, I5 \Alall. 3oo. 
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value of the stock is dependent OI1 tlle earning capacity 
of a road, and ill a large measure UpOll the bonded in- 
debtedness and previous Sxecl cllart es. 

As the Court has held that the state coulel ollly tax 
so ulany of the bonds as wel-e actually held in the state by 
the owller, foreill helcl bonds beit-lt exernpt, the return 
from the latter sollrce depend llpOIl tlle residence of tlle 
bollelholder.l An illquiry lnacle by the audit-or general's of- 
Sce of thirteell leadill- railroad compallies showecl that 
out of a total bonclecl itldebtedlless of $3so,ooo,ooo, the 
aluoLlnt of tot-lcis held in the state, allel llel-lce liable to 
state taxation, was less than $S70,ooo,ooo. Olle company 
with a botlded clebt of $1:s3,ooo,ooo returned less than 
$zo,ooo,ooo for taxatiolz7 Allother company with a 
bollded delzt of $5,5007000 retllrned about Sso,ooo for 
taxatioll. Allotller rith a bollded debt of SIX,OOO,OOO 

returned less thall $go,ooo for taxation. Another with 
a boncled clebt of nearly $500,000 paid no tax to the 
state oll it;s bollds ancl less tllall ,SiI8 OLl its stock. Alld 
yet anotl-ler com any, with a bonded indebtedlless of 
$3,xoo,ooo rettlrlled less tilan $I90,000 as taxable. One 
roacl had a bollcl issue of $X30,ooo llot oo-le dollar of 
wllich was held in the state, alld its capital stock was 
appraised at ,$384. Tlle sta1;e tax C)ll tlliS latter road on 
its stock allcl bollds aInountecl to less than $2.2 TlleXe 

results ;ndicate the inadeqllacy of a tax, especially ;11 a 
western state, basecl on capital stock alolae, and prove 
tllat alay attelupt to tax boIlds as bonds, rather than as 
a llleasure of valuatioza, to be futile and arbitrary alld at 
best a lmakeshift. 

1 State Tax on Ttoreigll Held Bon(ls, supra. 
2 The above statistics are taken from the investigatiolls of the Pelln- 

sylvania Tas Col-£felellce. Analysis of the revenue bill by C. Stuart 
Patterson, 1895, 1)- I2. Speech of C. Stuart Pattersoll on Taxation of 
Railroads, I895, p. 8. 
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The collclusioll of the exhallstive inqllil-y of the 
Pennsylvania Tax Conference was that tl-le above sys- 
tetn was most unequal in its operatioll as betweell cliffer- 
ent railroad systenas ancl that it placed a pellalty oll the 
holdillg of securities of dolnestic corporatiolls at home 
as well as oll the collstruction of railroad corpol-atiolls 
bona ficle from tlle sale of stock ratl-ler than by tlle issu- 
allce of bonds. Moreover, it was assumed by tllat coll- 
ference that receipts fl om inter-state traffic vuere not 
taxable by the state, leavinb olal+y a limited portion of 
tlle earnino-s to be taxed ill this way. 

Tlle Ford francllise law passed by the assembly of 
Nesr York in A4ay, I899, iS avowedly a francllise law. 
By the terms of this act, which is now before the courts 
of New York for adjudicatiola, llo speciEc method of 
valuation was providecl. No llaetltion is made of stock.s 
allcl bollds. The law provides for illcllleling tlle value- 
of the francllise as real property ill tlae appraisa] of local 
public service corporations. 

At the time of the passage of this Act, its product- 
iveness was variously estilllated by persoz-ls interested in 
the lneasure. B4r. Matllenv Marsllall, the able finallcial 
editor of tlle New York Sszos, macle a computatioil sllow: 
illg that tlle assessed valuation of the State would be ill- 
creased by it over ,$300,000,000, wllile olle of the experts 
in the Colllptroller's office estiluatecl that the illcreased 
revenue for New York City alolle would be SIO,OOO,OOO, 

alld for localities outsicle of New York City abotlt 
$7,ooo,ooo. 

I atn aclvi.sed by tlle Secretary of State Board of Tax 
Cornmissiotlers, that under tlle first year's operation of 
the law the aggregate amount of the valuations ulade 
was $266,I63,059, an illcrease ovel- previous assessments 
of the same properties of $I70,IOI,I57. UpOll tlleSe 
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valuations local rates are illlposed, wllicll on an average 

aluount to %. Upon tllis basis tlle total taxes de- 

rived from this source, mroulcl aluotlnt -to about ,$5,98S,- 
66I. 

LEGAtITY OF THE FRANCHISE TAS OR TAXATION 
BY THE " UNIT RULE ". 

Valuation by the above methocls llas beell upheld by 
tlle Suprellle Court of the Ullited States ill a ntlmber of 
cases. It first came before tllat bocly ill tl-le State Rail- 
oad Tax cases 1 wl-licll arose uncler a law of Illinois 

taxillg all corporatiolls on tlle value of tlle capital stock, 
incltlding tl-le francllise as the value which existecl ovel- 
allcl above tlle assessed value of tlle tallgible property. 
The tnetllocl etuployed was to add tlle market valtle of 
the capital stock to tlle luarket nallle of tlle clebt (exclu- 
ding from sucll debt tlle indebteclness for currellt ex- 
pellses). Froln tlle amotlnt thus ascertainecl, tlle aggre- 
gate amoullt of the assessed valuation of all tangible 
property was to be clecltlctecl alld the amoullt rernaining 
was to be taxed as the fair cash value of the capital 
stock inclllding the frallcllise. 

Ill passinb UpOll tllis plall, tlle Court said: 
Tllis uletllocl " A/Iay llot be the wisest mocle of cloing 

complete justice ill this cliEctllt naattel-; but we confess 
we llave, on the wllole, seell no schelele whicll is better 
adapted to effect tlle purpose, so far as railroacl corpora- 
tions are collcerlled, of taxing at once all their property, 
allcl of lllalillg tlle tax just allel equal ill its relatioll to 
other taxable property of tlle state. 

* ;- * * * 

" It tllay be asstllned for all practical purposes, and it 
is, )erhaps absoltltely true tTlat every railroaci com?ally 

..... ... llas a bonded illclebtecluess securecl by one or 

nore mortgages Tlle parties wllo deal in such bollds 

1 92 U. S. 575 
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are generally keell ancl farsighted lllen, a}:ld most careful 
ill tlleir illvestInents. Hence the vallle which those 
securities holcl in tlle lllarket is one of tlle truest criteria, 
as far as it goes, o:E the value of tlle road as a sectlrity 
for the paymellt of those bonds. Tllese mortgages are, 
Slowever, liens on the road, allel takit-lg precedellce of the 
shares of the stockholder, ulay or mar llot extingllish 
the value of his sllares. T1ley nlust, in ally event, affect 
that vallle to the exact amotlnt of the aggregate debts. 
Fot all that goes to pay the debt, ancl its illterest, dilllill- 
ishes pro /assto the divicletlel of tlle sllarelloleler ancl the 
value of llis sllares. It is, therefore, obvious that wllell 
you have ascertailled the curl-ellt cash value of tlle whole 
fullded debt, alld the current cash value of the entire 
nut-uber of sllares, yotl l-lave by the action of those who, 
above all otllers, call best estinlate it, ascertained the 
trlle srallle of the road, all its property, its capital stock 
and its francllises, for tllese are all represented by the 
value o£ its bolleled debt, and the shares of its capital 
stock." 

Agaill, ill Railway Compaz-ly v. Backus,l a valuation 
of a railroad rl1ntlillg throtlgh two or more states ob- 
tained b7 taking that part of the value of the entire 
road whicll is lneast1recl by the proportion of the length 
of the particular part in tllat State to tllat of the 
whole roacl was sustained,2 atld the court said, " the stock 
alld illdebtedIless represellt the property." It was ill 
evidence in tllis case tllat the valuatiolls of the roacls 
were luade up fl-om the market vallle of the stock and 
borlds, allcl the t ross ancR net earning.s, as srell as otller 
evidellcesb Floln these atld other cases, it nvould seelol 
to be finallyO establisl-lecl tllat corporations etlgagecl in 
ill terstate colllulerce tlligh t be valued, for pt1rposes of 

t I 54 U. S . 429. 

2 AllCl the principle of apportioanlelll; by ulileage has been sustained 
in \Vestern UlliOll Tel. Co. v. Mass., I25 U. S. 530; Pulllnan Palace 
Car Co. v. Pa., I4I U. S. <8; Maine v. Grand Trllnk Ry., 142 U. S. 

2I7; Railroad v. Gibbes, 142 U. S. 386; Ry. v. 07Vright, I5I U. S. 470. 
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taxatioll, by acidillg tlle appraised value of the capital 
stock to tlle amoullt of tlle bollcled iXldebtedlless. 

As to corpol-ation.s wllose litles are situated partly in 
one State and partly ill allotllel-, alo assesslllellt ascer 
tained by colllparillg tlle letlotll 05 tlle lille ill t}le tax° 
illo- Stcate witll tl-le lellgth of tlle entire line in all Statesy 
is valicl.' 

Allci a Pellnsylvallia slatllte illlpOSillg a tax llpOIl the 
capital stock of sleepillg car colllpallies, oll the basis of 
SllC9l proportioll of tlle capital stocl as the nunlber of 
miles of railroacl over wllicll cars are ruIl witllill the 
state lDears to tlle wllole null-lher of llliles in tllis and 
otller states over svllicll its cars are rtlll) was sllstailled 2 

on tlle <roulld tllat a tax oll tlle capital stock of tlle cor- 
poratioll, on accollllt of its property witlzLin tlle state is 
ill sllbstallce and eSect a tax oll tllat property. 3 An 
Ollio law by wllicll telet,ralDh, telepholle alld express 
colnpallies are taxecl oll tlleil capital stock, the value of 
the prolDerty beillt, cleterlllinecl for taxation by the length 
of llliles or gross receipts in tlle state llas been uplleld. 
][11 tl-lis case, ille court saicl tllat tile sct was not repug- 
ollallt to tlle colllmerce clause of tlle constitution because 
it was essentially pl-operty taxation nvllicll did not affect 
illterstate col<.alllerce. Anci furtller tllat 

i' No more reason is perceivecl for liolaitillg tlle valua- 
tiOlZ of tlle property of express colllpanie.s to l-lorses, 
wagons allcl furl-zitllre, tllan that of railroad, telegraph 
al-ld sleepilag car colllallies to roacl lDecl, rails alad tiest 
poles and wilese or cal-s. T1le Illlit is a Ullit o£ llse and 

1 \\testern Union Tel. Co. v. Mass., T 25 U. S. 530. The satlle princ; > 

ple was upheld in lWass. v. \Vestern Union Tel. Co., 4 U. S. 40. 
2 Pulllllall Car Co. vs. Pa., Iar U. S. I8. 

3 \0TeSterll Ull;Oll Telegraph Conlpany v. Taggart, I63 U. 8. I, arose 
under an Illdiana lanv, and the court held that it was andistinguish- 
able ill any ulaterial respect from the Massachusetts act before con 
strued. 

6 
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uanagetnent, alld tlle laor>ses, ragotls, >safes, pollclles and 
furllittlre; tlle colltracts for trallsprtatioll facilities; tlle 
capital llecessary to carry ola tlle l:)usilles>s, wlletlael- repl-e- 
sentecl ill talogille or ixltallt,-ilDle propert+, ill Ollio, 
pOSFSeSSeS t Valile ill ctill4)ilzatioll all('l frOlil IlSe ill COll- 
llectioll witll tlle prot3erty allcl capital elsea,vllere; wllich 
coukl a> ri,latftllly 43e recog-ilizecl in tlle aSF5eFSS1l1elat for 
taxatic)<] i-l tlle i1Esta11ce Of tlle.se eoxlopa1lies 2iS tlle OtilerS 

\Ale repeat tlaat wllile tlle ullitr rllicll exi.sts luay not 
be a pllyFsical Ullity, it iFs sollletllillg rtlore tllall a lnere 

unit of owneo-sllip. It is a t<lity of lz.se." 1 
Follr jtlelge.s clisselltecl to thi.s cleci.sion upOI] 'Clle 

grollncl tllat it -was an attenipt to tax prozerty OUtFFidE 0X 

the jurisdictiol-l of tlle C(3IJllllOllWealtli. 

It appears ftol<-l tlle evicleolce ill tllis case, tl-lat tlae 
three colltestilag expt-ess cotlla1lies lJacl beel-l srallled fo1^ 
taXation UpOll tlleir izllysical p1-opert+ onl; for tlle tlaree 
presriol1s years at $289,86x, wlaile llnder tlle lar il] con- 
troversy tlleir apprai.sed valuation l:lacR been ir,ereased to 
$4,2Ag,702. 

CQNCLUSION. 

It is believed tllat tllese acljuclicatiotls oSer a 1z-lea-ls of 
escape froln tlle coslfuFsioll int) wllicll tlle taxation of zClliS 

class of pl-operty mraFs throwll l))r tlle early decisio1as of the 
federal courts. Tlley establisll tloe prio1ciple that railroads 
atlcl tratls11lisssio1l co1llpalaies as ve11 as otller ql1aDi-pllblic 
corporatio1ls lllay be taxec1 as a t1llit; tlaat tllat ua^lit nzay 
inclucle tlle franclldl.se a.s a1l ele1nellt o-f plOpelty AllCl t11at 

the vall1atioll nzav lDe ascertainecl bal adcli1lv to the 
market value of tlle stock JLlle Dar Value of tlle borlcls; 
tizat in case vf COlpOlAtiOllE; ellgaXgeCl ill itlterstate traffic, 
tlle valuatioll for a .sillgle state tnay be obtaitledl by 
placing on tlle ta> clllplicate tl-le proporticall of tllis vallla- 
tion that tlle lent,^th of lines a:niles o£ wires or gross 
receipts >7vithitl the state bears to tlle tota1 lnileage or 

1 AdalIls Express Con1pal1) v. Audit)1, I65 U. 8. I94. 
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gross receipts. If aoly legal questioll still exists, it is as 
to expl-ess alld .sleepillg car compallies wllose entire 
plOpelty iS o$ a trallsitory natllre alld is ill tlle llature of 
all i 1lstrll lnell t of coln tn erce. 

Sucll is the p]an approved by the Pellllsylvania 'Isas 
Collfe:^ence 1 after lears of illvestigatioll of tlle subject 
and ellelorsecl by the leaclillg autllotities in tlle state. 
Such a metllocl lllay be apzlied to railroacls, pipe lilles, 
palace car, expl-ess, telet,ralull alzcl te]ephone companies 
as well as street railways, gas, water, and electric ligllt- 

. . 

1H,t, collspallles. 

It svoulel seem tllat iTl tlle case o£ telepholle coll-lpaz-lies 
tlle proportioll of valuatiotl to be cl eclited the taxi llg 
state lnay be best obtailzecl by a colnparison of tlle llUtll- 
ber of instruments in use; as to express ancl telepllone 
colnpanies by tlle proportioll of gross receipts in the 
state to tlle entile gross receipts, alld as to otl-er com- 
panies of an interstate character frolll all apportionlneolt 
of lnileage. 

From tlle valuation as thllS obtained certaill elenlents 
shotlld be subtracted. The Pellnsylvailia Tax Collfel-ence 
aclvised tl-lat there vshoulcl be declucted: I, tlle r-alue of 
tlle stock and bolzd.s, llelel by tlle corporatiol] ill ot;llel 
conspanies alad taxable for state purposes; , real estate 
and tangible personal pl-operty perlllalletltly locatecl out- 
side of the commollnvealtll alld taxed locally; alld, 3, 
the valtle of t1le corporatiou's illvestlllellt exellapt from 
taxatioll ullder tl-le constitution allcl laws of the United 
states.'2 

iReport of Tax Conferellce, I895. SpeeCll 0f C. StUal-t PatterSoll 

before NVa7s and Mealls (Dolllmittee, Pelllz. :Legislatllre. 
2 . Stuart Patterson on " The Taxatioll of Railroads, " before Penn- 

SylAlallia Legislature! p. I2. It is a debatable qtlestioll as to whether 
the last deductioll, in so far as it applies to Unitecl States bonds and 
patents, is proper or required by the decisions of the courts. 
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This rnethod comtllends itself ill the first place by 
virtue of tlle fact tllat it llas beell adjudged cvnstitutiollal 
by tlle courts. Taxes b5T licellses, upon receipts, traffic, 
or passellgers are either illvalid or likely to be sv de- 
clared, wllile tlae valiclity of tlle plall above outlined 
seelns establisllecl bearolld qUtStiOl]. 

Moreover, sucll a tax seems jElSt on principle. It views 
thetorporatiollasa gOillg collcerll,as a Ullit, desiblled 
for a specific purpose. It cloes not reduce tlle plallt to 
its collstituellt elelllents any more than a locomotisTe 
elagille or ally other lllecllanical clevice is reclllcefl to tl-le 
colnponellt parts whicll forln it. It treats tlle system 
as a wllole, jllSt as a bllildillg is treated as all entity. 
It takes itlto collsideratioll tile frarlcllise, in llaany in- 
stallces tlle lllost valuable portion of tlle corpol-atioll's as- 
sets. Ill lllany states, as in Califorllia, fraolellises are 
specifically declarecl to be property atld taxable as stlch. 
Ancl, ill tl-le eyes of the law, ill all cvnclellllaation proceecl- 
illg>S, paylllellt iS reqelirecl for tlle frallcllise as a prop- 
erty rit,llt. Ill tlle case of trallslllissioll colllpallies, tllis 
uletllod reaclles receipt.s frolIl iolterstate as well as local 
traffic, all elemellt of value svllicll call be best estilllated 
or taxed ill tllis way. 

Ftlrtller tllall tllis, tlle plan suggnstecl aclopts as an 
appraisal tlle estimate of tlle cotulllercial world. It as- 
stllIles tllat tlle valllatioll of tlle stock excllall,e is tlle 
vallle for public purposes and adopts tllat valuatioll as its 
ONVll. It comlllellcls itself, lnol-eosZer, by virtue o£ tlle 
ease of appraisal ancl the difficlllty of evasion. Stock 
quotations are easiiy ascertainecl and false returns are 
practically ilolpossilDle. 

Wllatever force tile above l-easoning lllay have as to 
corpol-atiolls of all illterstate cllaracter, applies to an 
equal clegree as to stl-eet railroacls, gas, water allcl electric 
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lighting companies. The earning capacity and value of 
such corporations is reflected with considerable accuracy 
in their stock and a valuation obtained frozn the stock 
and bonds is a pretty correct lneasure of the property. 
To all even greater degree than a railroad, valuation of 
local quasi-public corporations uIlder the general prop- 
erty tax gives no sort of indication of actual value. For 
tlleir real value lies in the plant as a unit for a specific 
purpose. 

As will be noted, the Massachusetts method differs 
frozn that of Connecticut, the franchise tax of New 
York or the plall proposed by the Pennsylvania Tax 
Conference in the itllportant particular that in the former 
state, the indebtedness of the corporation is not looked 
upon as an integral part of its taxable value, stock alone 
being considered. This failure to tax corporate liabili- 
ties is of less motnent in Massachusetts than in the svest- 
ern states, for, as I arn infortned, railroads and sitnilar 

corporations in that state are largely constructed by the 
sale of stock, while in the vvest, the real iIlnestmellt is 
usually nlade by the bondholder. This is evidenced by 
the investigatiolls of the Pennsylvania Tax Conference, 
in which state in many illstances, the bonds represented 
nearly ttle entire value of the railroad. The stock was 
tnere evidence of ownersllip. 

The lnethod suggested llereill has been wiclely ap- 
proved by recent legislation ill several states as vuell as 
in the press. The New York LaSion under date of 
April I9, I900, said, relative to the Ford franchise tax: 

" The principle of tlle law taxing ' special franchises ' 
is in accord with justice. No one can dispute the fact 
that when a privilege, which is commonly an exclusive 
privilege, to make use of tlle surface of streets alld of the 
public places in the city, or the space below or above 
that surface, is granteci to private citizens, the right of 
property is conferred." 
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Tlle coonmission appointed to inql1ire into tlle tax 
laws of tlle State of AxIassacllllsetts, wllich reported in 
I897, saicl of tlle fra1acllise tax tllat 

" TIle ease allci certaillty witll ̂ rllich pe1lalties call be 
alDpliecl to cloollestic corporatiolas, cause the taxes to lDe 
paid, as a rllle, prolllptly, alld witll a 1llillilllllm of ex- 
pe11se for collectio-l.'' 

" Tlle taxes are -egular azacl certai11. Tlley a1^e lleavy 
allcl tile yielel a large rexre1ll1e. Tlle rate of taxes o 
cort)orate excess fo1^ tl-le last fiftee1l years llas beeol frozn 
yea1- to ,;ear 1-lot -far frozn SI5 per SI,OOO, or abollt IS 

per ceIlt. on tlle ca.pital ................. Yet little co1llplail-lt is 

llearcl re,ardil-lg tllese taxes, nvllicll sit,llally proves tllat 
tlle taxpayers accozzlmcoclate tllenlselx7es, if not R7itll 
ease, at least witllollt seriolls co1llplailzt, to bllrdells 
wl1icll a.l-e steacly, -eglllal-, predlictable, a1le1 for rhicll, iz 
conseqzlence) tlley are alDle to Illake calclllatioll.s and 
adjlIst tlleir afEairs. Tlle corporatioll tax is particlllarly 
silnple, atlcl i.s assessecl nvitll llllez-rillt exactlless, ill tlae 
case of lar<>e, well kllowll col poration., whose shares 
are regularl dealt ill, alad conseqrlelltlT have a plzblicly 
recorded value As a svI-lole, tlais part of oIlr 
tax systetn is aol excellelat saluple of tlle metllod of 
taxillg corporatiol-ls at the sotlrcen ancl of refrai llillg 
frolll aoly clealinzOs witll tlle incIivic1z1al llolcler of cor- 
porate secllrities, a tllethocR acImittecl in all llands to be 
the simplest, most efficient ancl most equitalDle in tlle 
taxation of corporate property. ) ) 1 

With a valuatioll once obtained, the qtlestion of cI;s- 
tribution arises. Shall all arbitrary rate he illlposed as 
in Connecticut, alld tlle revellues clerivecl therelrolll be 
appropriatecl to ctate pllrpose.s, or sllall tlle valuatioIl of 
tlle state boarci be di.stribtltecl to tlle cities, tOWlls atld 
cottnties Ilpon tlle basis c)f local l-nileage or local receipts 
alld by tlleln placed tlpon the local duplicate to be 
taxecl at tl1e local rate.s. Tlle latter plall is elnploed 
ill OlliO and .some otller states as to those corporatiolls 

t Report c)f the Cotllnlissioll ola tRXAtiOIl, J.897. 
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appraised in tllis way. Tllis allestiol1, hc)wer7er, is 
largelz,r a onatter of cletail, alad it.s clecisioll will clepend 
ElpOtl local collclitions alld local lleed.s. 

XVhile it is l:)elievecl tllaic flle plan al;)ove outlillecl (for 
tlle taxatiotl cf tllis elass of property) is to be pl-eferred 
to any otller, it ivs to be coolfessecT tllat it is liable to ob- 
jections, allcl tllese of o itleollsiderable .sort. It is open 
to eritici.stll ill tlaat it tna .slll:)ject tlle corporatioll to 
clolllDle taxatioll. Tllis result ulay arise tllrollgh 
tlle assesslllellts of tlle saIlle stoel.s ancl boncls in 
tlle llallel.s of tlle illcliidltlal llokler ill allotller state. Tlle 

saXIle criticisln is trlle, llowever, of ally llletllocl llOW em- 
p103'ed 91lCi applies to tlle persotlal propertrJ tax geller 
elAll)'. It Ollly il-lCreSSeS tlle illjllStiCe to the eXteIlt 

tllat the valllatioll i.s illcreased. DolllDle taxation ltlay 

al.S;o arise itl tlle way illclicatecl ill tize clissentillg OitilliOll 

of Jtlstice Bratllewr in tlle Pllllilaall Car Colupany case 
al-)ove, for ttlere is notl-lin- to prevel<t tlle state xvllich 
cllartel-s a cortDoratioll frolll taxillg it at llotlle lll)ozz its 
elltire capital sitock allcl bollclecl illclebte{llles.s as a fl-an- 
cllise tax. But tllis objectioll lies also against any 
nlelllc,cl llowielllployecl. 

It lnaT also le said tllat a Cllsi leralDle portion of our 
raikoacl propert}T pay.s llo clixTidellels or is ill tlle llallds 
of re. eiverWs. Its stock, tllerefore, eitllerl-las 1lo value or 
a fictitiolls o1le tor rrotillb lDurposes olllT. Bllt whe1] tlle 
stock lla.s beco1ne wortllless, it is of course not con- 
siderecl; aolcl if it enjos a s)eclllatilre vallle, it cliffers in 
110 sellse froz:n real estate lleld for tllat purpose rllich 
el1joys 110 exelnptio11, for tlle lasr tnalKes 1a0 distitlction 
ill tlae taxatioll of other property between tllat which is 
productive alld tllat vllich is not. 
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