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LEGAL AND PUBLIC POLICY ASPECTS OF IMPLEMENTING
SITE VALUE TAXATION

by
ARTHUR D. LYNN, JR.

"The law 1ike the traveller must be ready for the morrow." Benjamin
M. Cardozo, The Growth of the Law.

This paper is intended to provide some of the legal and policy
aspects of the site value tax as opening background for the economic
and administrative presentations which follow. My survey considers
some of the legal and policy problems of complete or partial site
value tax (SVT? implementation that would arise if the tax were to
be given ardent consideration or were to be adopted in taxing
Jurisdictions in the United States. I will do this by examining
briefly the nature and possible merits of: the alleged negative results
flowing from; the presumed positive benetits of; and the legal,
policy, and institutional barriers to possible SVT utilization here.
This not altogether inconsiderable assignment, hopefully, will provide
one partial basis for evaluating SVT potentials and related implementation
problems in American state and local fiscal systems.

Basic Characteristics of Site Value Taxation

Tax conferences provide one of the many opportunities for semantic
confusion presented by our complex society and, as Justice Holmes so well
said, "A word is not a crystal, transparent and unchanging, it is the
skin of a 1iving thought and may vary greatly in color and content
according to the circumstances and time in which it is used." 4 So a
brief review of the relevant conceptual troops, as they appear to
a temporarily one-eyed academic this particular morning, may be, if not
refreshing, not altogether irrelevant despitea certain Cyclopean
architectural quality.

Most alternatives to existing ad valorem real property taxation, as
Netzer points out, fall into four categories:
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1. Taxation of property on an annual rather than on a capital basis;

2. Site vé]ue taxation, or differential taxation of land and
improvements; : '

3. Taxation of land value increments;

4. Expanded use of special charges for public programs of fairly
direct benefit to property. '

For present purposes the second of these categories, site value
taxation is of primary concern. Taxing land value without including
the value of improvements is an idea that occurred in the last century
to the British economists David Ricarde and John Stuart Mill and to the
American reformer Henry George although some would also include both
Adam Smith, the French Physiocrats and Sir William Petty, in the family
geneology of this tax idea. The argument for SVT is simply that
economic land rent is a factor payment derived from productivity and
location which does not depend upon human effort or the nature of
improvements. Hence taxation of this surplus will presumably be
neutral in economic effect and be an equitable ingredient of tax
policy. SVT was oversold as a universal panacea for the sociceconomic
il1s of humankind prior to World War I and not surprisingly developed a
sustained bad press for a time. Then, Woodruff puts it, "After World
War II, the erstwhile single-tax movement mellowed into a modulated
advocacy of site value taxation."6 :

Recent interest in SVT in the United States stems in part from

notions of distributional equity as well as from an interest in moderating.

the disincentive effects of current full ad valorem property taxation
upon improvements and urban renewal. In the 1960"s SVT gained support
as one possibly useful tax_device for stimulating both improved land
use and urban development. :

Discounting for past exaggeration, the case for SVT based upon two
elements, {1) equity and (2) neutrality, appears to be a good one. The
argument is that much of land value derives from either natural -
endowment or community action or population growth and econcmic develop-
ment. Owners can realize so-called "unearned increments" (location
rents) which may be recaptured for public purposes. This argument is
often countered by noting that the "tax does not distinguish between
values purchased with earned income and those thataccrued without the
owner's exertion, skill, or abstinence"® and may discriminate against
those who have invested in land rather than other asset categories.
While gains and Josses, windfalls and wipeouts to use Professor Hagman's
colorful phrase,” could no doubt be minimized by a policy of gradual
implementation, this discrimination remains one very real drawback to
compiete site value taxation since present owners may have unearned
increments ranging from zero to full value and the tax would presumably
have a uniform impact. While this does not constitute an insurmountable
problem, it does, I suspect, represent an intriguing challenge to
legislative ingenuity. '
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The economic or development argument for SVT is quite compelling.
The present property tax applied to both land and buildings is not
neutral but is a disincentive to investment in buildings. SVT,
independent of improvements, is neutral with respect to land use
decisions. As Dan Holland has succinctly stated,

"Unlike a tax on improvements, a tax on site value would
be invariant with the development decision. What was the
optimal development in the absence of the tax will remain
optimal in its presence. Construction--new or remodeling--
would not be penalized. This might be called the pragmatic
case for site value taxation."10

As a result, SVT does not restrict production or impede effective
land use. It may stimulate increased investment in structures, lessen
speculative deferment of development and facilitate urban redevelopment.
While miracles are hardly to be expected, the effects of this tax
device do seem topoint in a desirable direction. Even relatively
recent m??ia-type conventionai wisdom suggests the merit of SVT
adoption''! as well as much scholarly advice. What of policy reality?

Scholarly Advice and Policy Reality

The property tax in the_American states has been roundly
criticized time out of mind.12 While many suggestions for improvement
have not resulted in policy action, property tax modification has
to at least some extent been a policy reality. Ronald Welch, now
the Dean Emeritus of American Property Tax Administrators, has
suggested five significant changes in the property tax during the last
half-century more or less. -These include its virtual elimination as
a source of state revenue, a relative deciine as a source of local
government revenue, 2 substantial increase in total revenue dollars
produced, a tendency to become less general in coverage due to the
development of both increased exemptions and additional classification
of property categories for ad vajorem tax purposes, apd, finally,
distinct improvements in property tax administration.!3 The absence
of SVT from this Tist suggests the presence of significant implemen-
tation barriers and/or policy uncertainty despite the fact that "most
economists, however agree that the site value tax should have better
resource allocation effects than the prevalent property tax
institution."14

~Two items of advice bear repeating here.
Dean Netzer gives his opinion on property tax reform as follows:

“My own agenda for property tax reform--is to reduce
reliance on the conventional tax, in favor of the two local
finance alternatives that seem distinctly supericr on efficiency
and equity grounds. The first is heavier reliance on
properly designed user charges, particularly congestion and
poliution charges. The second is reliance on land value taxation.
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Since my bent is for incremental reform, I would accomplish

the latter in stages, starting with elimination of the
existing drastic under-taxation of land relative to improve-
ments. Twenty years hence, my ideal system of local finance 15
would comprise user charges and land value taxation, period."

Ron welch'puts the message somewhat differently:

"Such local governments could do much worse, however, than
to seek authority, and if successful use it, to tax land more
heavily than improvements, to tax capital gains on land at
moderate rates or revert to special assessments to recapture
windfalls to landowners, and to impose user charges to finance
some of the government services commonly financed out of general
funds but to rely mainly on improvements in assessment adminis-
tration of a conventional property tax to restore their
financial health."16

While the tone differs, the content is remarkably similar in the
advice of these two property tax sages. Why then continued inaction?
To that question, we next turn our attention and consider domestic SVT
implementation barriers.

American Legal Barriers to SVT

One can readily visualize a number of barriers.to SVT adoption
which would be a major institutional change. There are, as always,
factors 1ike inertia, gaps in the data, and questions about the
distribution of gains and Tosses, administrative difficuities,
questions of revenue adequacy, and so forth which may, at least in
considerable part, explain deferred SVT implementation. However, my
assigned topic puts Tegal barriers first on the agenda, so on to that
aspect of the matter. ~

Although the Taw must be ready to evolve as circumstances require,
the rule and content of law need also to provide at least some social
stability. Given the inevitable tension between these conflicting
goals of stability and change, it is appropriate to consider legal and
related administrative barriers to SVT implementation. Such blocks
result from both past history and current attitudes. As Oliver Wendell
Holmes, Jr. said long ago not far from here:

"The substance of the law at any given time pretty nearly
-corresponds, so far as it goes, with what is then understood to
be convenient; but its form and machinery, and the degree to
which it is able to work out desired results, depend very much
upon its past,"18 '

Now the nineteenth century general property tax is the fiscal
institution that generated the legal norms whose modification or erosion
is our present subject. The property tax was an ad valorem tax on



~23-

all property, regardless of its nature, at a uniform rate throughout

the tax- tevying jurisdiction. This pattern of taxation by uniform

rule according to value became a fiscal norm and was embedded in many
state constitutions partly as a result of popular appeal and also

partly as a result of popular distrust of legislative judgment concerning
both exemptions and preferential treatment of particular forms of
property. This institution, which is really a collection of taxes

rather than a single one, characterized by the notions of uniformity

and universality, generated many of the legal norms that conflict with
SVT adoption and implementation. While property tax change is often

at a glacial rate, it does occur and on occasion accelerates. While

bold bounds appear unlikely, development comes; nevertheless, examination
of t?ese derived variable legal barriers suggests some SVT implementation
problems. ’

Definition of Land

Actual and potential legal barriers to SVT adoption or implemen-
. tation that could be trouble spots in particular jurisdictions include
the following areas: (1) legal definition of land; (2) uniformity and
equality bars to SVT, differential real property taxation, and related
tax exemption policy; (3) legal constraints upon assessment methods;
(4) tax rate and levy limitations; and (5) debt limitation laws.

- If one assumes that, since it permits tax exemption and reasonable
classification of property for ad valorem tax purposes, the equal
protection clause of the United States Constitution does not prevent SVT;
that neither the due process nor the privileges and immunities provision
of the fourteenth amendment are bars; and that the possible problem of
taxing unrealized capital gains is not involved, the five problem areas
listed above appear to be those that would provide legal problems for
and obstacles to a SVT system cast in 'the form of an annual levy.

As is the case with any tax-classification arrangement, SVT would
require effective definition of the tax base. This would place greater
importance than now exists upon the respective definitions of land,
real estate, and tangible personal property. Definitional variation .
would be a determinant of tax 1iability and could impede realization
of LVT policy objectives by complicating the assessment process. Under
most existing ad valorem tax systems in the United States, all real
property is taxable. Consequently, the necessity for drawing a legal
tax distinction between "land" and "improvements" has seldom been of
consequence except where certain improvements could be considered not
attached to the land and, hence, taxable, if at all, as tangible
personalty rather than real property. Our nice distinctions do not quite
draw an interpretative line between land as such and improvements but
only betw?en items attached to and a part of realty and those not so
attached. 19
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The boundaries of site value taxability must be precisely defined.
This is ng inconsiderable Tegal task as the Australian experience
suggests.20 Moreover, this definitional process presumably would build
upon some reasonably precise conceptual base defining the concept of
land for SVT purposes. While it is good manners to leave Pandora's
box alone, conceptual ambiguity about SVT base definition seems very
1ikely to create Tegal problems abundantly. Moreover, this situation
may leave ths assessor withan unclear mandate with the usual problems
that result.2! The country reports, hopefully, may suggest effective
solutions to this particular difficulty as may also in due course the
Minnesota experience. '

Problems of Uniformity i ,

Numerous state constitutions in the United States contain a provision
requiring uniformity in some--typically property--taxes. For example,
article XII, section 2 of the Ohio constitution provides in relevant
part: "Land and the improvements thereon shall be taxed by uniform rule
according to value...". Originally, such constitutional uniformity
provisions sought to embed nineteenth century general property tax
concepts of universality and uniformity in state organic law. Such
aims were often achfeved in the period 1818-1896 which was essentially
a restrictive one. Later relaxation and 1iberalization of §uch provisions
occured, in part, incident to the classification movement.2¢ In 1959,
Wade Newhouse in an exhaustive study found that 43 of the then 48 states
had conggitutional uniformity provisions of which 23 were relatively
strict.¢® In 1965, Professor Hagman concluded that such provisions in
16 states would bar SVT adoption by means of exempting buildings.24
In 1973, the Advisory Commission of Intergovernmental Relations on the
basis of an analysis by Professor Oldman and others, reported that
16 states would need to amend their constitution to adopt SVT or,
equivalently, to exempt improvements.completely or, indeed, to adopt
differential taxation of land and improvements with positive tax rates
on each category.25 The present legality of SVT appeared at least
doubtful in 13 additional states although some 8 may permit differential
taxation of land and improvements. It was suggested that Minnesota
law might permit classification and taxation at a zero rate. This
appears not unlikely.25a -

So while state uniformity requirements are not the barrier to SVT
at present that they were in the past, they gxist and are an obstacle
in at least some 29 of the American states.26  Also constitutional
provisions Timiting exemption policy may restrict the availability of
SVT in particular jurisdictions. However, the o1d universality and
‘uniformity doctrines are increasingly breached_by laws providing for
agricultural use-value assessment ?20 states)2/. open space and green
acres preferment as well as by comprehensive property classificationZ8
all of which developments tend either to relax or to encourage a more
liberal interpretation of legal constraints upon differential property
taxation. To the extent this trend continues, the uniformity barrier to
SVT utilization will be reduced. It is not insurmountable.



Constraints Upon Assessment

Property tax history inciudes numerous examples of administrative
variance from legal assessment standards. Some may represent different
approaches to the determination of value; others may represent extra-
legal determination of Tiability differentiais. At any rate, legal
assessment standards in particular jurisdictions may at times conflict
w;th value-determination methods for SVT; such conflicts may impede
SVT use. L _

A related question involves not only the legal expression of the
valuation standard but also agreement upon the standard itself. For
example, Kenneth Back, an experiend assessar, has noted:

"If it can be assumed that. what..is sought in site vaiue
taxation is current market value of land in its present state,
then I see no TnsurmountabTe vaTuation problem,"29 '

Is this the appropriate SVT assessment standard? If not, what
modification is acceptable and what room is to be allowed for the variable
discretionary judgmental artistry of the assessor?30 Another matter,
when the highest and best use is not the zoned use which prevails?

The degree to which answers to such question are legally specified or Teft
to administrative discretion will, of course, affect the yield and impact
of SVI. Accordingly, resolution of this mixed congeries of technical

and policy questions is one more necessary step along the potential SVT
implementation path. ‘ :

Maximum Tax Rates Laws

Many states Timit the authority of their constituent local govern-
ments to levy property taxes by either constitutional or statutory
prescription. Limits were initiated by Rhode Island in 1870 presumably
at least in part as a result of the notable Panic of that year. In 1962,
ACIR reported 43 states with a prope5¥y tax rate limit; 21 of these by
means of a constitutional provision. A second generation study of
this topic in 1977 indicates that as of 1974 26 states had a rate Timit,
12 states a tax levy limit, and 12 states retain a laissez-faire no limit .
policy.32 Moreover, since 1970, 14 states and the District of Columbia
have enacted some new control on local fiscal powers.

Accordingly, if SVT limited to land were substituted for present real
property taxation and the land value tax base were smaller than its
predecessor--a 1ikely although not uncontroversial probabitity--existing
tax-rate and/or levy limitation ceilings would have relevance and might
even 1imit! Despite the proliferation of 1imit--avoidance mechanisms,

SVT or differential land taxation by means of complete or partial untaxing
of improvements will find in at least some instances a collateral obstacle
in such property-tax-rate limits,33
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Base Reduction and Debt Limitation

After the 19th century panics of 1837 and 1870, many of the American
states adopted constitutional restrictions against state borrowing.
While such 1imits have in some instances been relaxed, only a minority
of state governments have not limited their own borrowing power.34
Similarly, the states have often restricted the debt creation powers of
their subordinate local governments. In a 1961 report, the Advisory
Commission on Intergovernmental Relations noted that 34 state constitutions
included some Tocal-government debt-limitation provision although in
six cases the res%riction applied only to a specified category of
local government.35 Such 1imits fall into three categories: (1) a
Timit on debt expressed as a percentage of-the property tax base;
(2) a 1imit on tax rates for all or some particular debt service
category; (3) a requirement for passage of a local referendum as a
condition precedent to authorize bond issuance. Current reviews of this
slowly bubbling technical quagmire suggest that this limitation category
~has not dissipated and remains one element of rigidity in the present
property ‘tax system.36

Reducing the total assessed value of the property base or the
resultant revenue yield by efther exemption or differential taxation
of improvements would in some instances reduce local government borrowing
power and in others possibly be prevented by existing debt-service
requirements or, for that matter, by bond indenture provisions
especially since the U.S. Supreme Court appears to have given the
contract clause of the Constitution new vitality.

While commentators have Tong suggested elimination or relaxation
of this Timitation category, movement in this direction is extremely
slow. '

Summary

The legal barriers here reviewed, at least in their present form,
often would constitute significant obstacles in some jurisdictions to
adoption and implementation of SVT or of differential ad valorem
property taxation.

'Refeading a summing up made several years ago, I find it continues
to be not inappropriate:

"Nevertheless, the Taw does tend to evolve toward those
rules which a majority consider just and convenient. If and as the
emergent problems of an urban society produce a consensus in )
support of property tax modernization along site value tax lines,
existing legal barriers appear by no means insurmountable. Under
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such circumstaﬁces, this area of the law like Cardozo's traveller,
can indeed become ready for the morrow."37

As one considers the drift of institutional change, one notes that
the property tax is a non-uniform group of partial taxes. Non-uniformity
has been reinforced by the usual practice, legal or extralegal, of
systematic assessment differentials. Recently, such differentials have
been increasingly Jegalized although techniques vary considerably. Such
developments suggest that non-uniformities are acceptable to legisiators
and taxpayers alike. I suspect that this long stow roll of fiscal
development will continue and a pattern of gradual incrementalism will
occur.
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