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isfied, but wouldn’t they have felt
some humiliation at the thought of
being- tipped for acting as flunkies?

THE OHICAGO TRACTION QUESTION.

So much of important general in-
terest is involved in the Chicago trac-
tion controversy, that its history and
present status are of more than local
concern. In greater or less degree it
will be found to have a bearing-and
to throw a light upon the whole issue
of street car municipalization where-
ever ‘that issue has sprung up.
We purpose, therefore, to set forth
briefly the general character and
ledding incidents of this controversy,
which may become extremely acute
after the 30th of July, 1903, when
some of the Chicago street car fran-
chises expire by limitation.

I

The first franchise under which
the Chicago street railway systems
are now operated was granted by the
city, August 16, 1858, to Henry Ful-
ler and others, for a term of 25 years.
The validity of that franchise being
questioned, on the ground that the
city had no authority under its char-
ter to make a street railway grant,
the legislature passed a curative act
on the 14th of February, 1859, which
incorporated two street car com-
panies—the Chicago City Railway
Company,composed of Fuller and his
associates, and the North Chicago
City Railway Company—and' fixed
their corporate life at 25 years. To
the former company this act con-
firmed the rights intended to have
been granted by the city to Fuller
and his friends by the supposedly in-
valid city ordinance of August 16,
1858, thus securing to that company
the right to operate for 25 years and
at the expiration of that time to con-
tinue operating until the city chould
purchase the plant and equipment.
In addition to confirming this right
in the Chicago City Railway Com-
pany, the act empowered both com-
panies—the Chicago Citv Railway
Company for the South Side and the
West Side of the city, and the North
Chicago City Railway Company for
the North Side—to construct and
operate street railways in such
streete and on such terms as the
city council had already authorized
or might thereafter authorize.

Two years later, February 21,

1861, the legislature incorporated
the Chicago West Division Railway
Company for 25 years, with powess
for the West Side similar to those
conferred upon the two other com-
panies, and with authority to acquire
the.West Side lines from the Chica-
go City Railway Co. This third com-
pany accordingly purchased the West
Side lines in 1863, together with
their extensions into the business
center, which is on the South Side.
For the information of readers not
acquainted with the political geog-
raphy of Chicago, ar explanatory di-
greseion may here be necessary. The
Chicago river is formed by two tribu-
taries, one flowing from the north
called the North Branch, the other
from the south called the South
Branch. The river empties into Lake
Michigan, and with its two branches
forms a letter T, the foot of which
rests upon the lake. All of Chicago
within the right-hand angle of this
T, formed by the North Branch and
the main channel, is called the North
Side; all within the other angle is
called the South Side; and to the
west, outside of both angles, the
city territory is called the West Side.
With this explanation we may
sum up the street car situation re-
sulting from the passage of the acts
of 1859 and 1861, by reciting that
there were three street car systems in
Chicago then, as follows:
South Side—Chicago City Railway
Co. '
North Side—North Chicago City
Rallway Co.
West Side—Chicago West Division
Railway Co.

Not satisfied with the ample
powers thus conferred upon them
for a quarter of a century, the three
original companies besieged the
legislature within four years for.an
extension of their powers, with the
result of securing, February 6, 1865,
the paseage of what is now known
as the 99-year act.

The enactment of this law was se-
cured without any legitimate neces-
sity for it, and by means not at all
defensible. Its vicious purport,
moreover, was concealed in unsug-
gestive language; and as the Illinois
constitution did not then require all
legislative acts to disclose their pur-
pose in the title, as the present con-
stitution does, the 99-vearact became
a law before the public knew that
the measure was under considera-
tion. Tt was the surreptitious enact-
ment of this law that led to the in-

sertion in the Illinois constitution
of 1870 of certain protective clauses
with reference especially to street car
legislation.

No adjudication upon the validity
and effect of the 99-year act has
yet been had, and professional opin-
ions of undoubted ability and un-
questioned integrity are at variance
upon the subject. In form it is an
amendment of the curative act of
1859 and its supplementary act of
1861, both of which are described
above. It distinctly extends the
corporate life of the three street car
companies already named from 25
years to 99 years, that is, to February
14, 1958; and it apparently attempts
to extend all the street franchises of
these companies for the same period,
an attempt in which the corporations
in interest and, their representatives
now claim that it succeeded. Fol-
lowing is the language of the act
in -which the latter purpose is stu-
diously concealed:

All contracts, stipulations, licenses
and undertakings made, entered into
or given, and as made or amended by
and between the said Common Council
and any or more of the said corpora-
tions, respecting the location, use or
exclusion of railways in or upon the
streets, or any of them, of said city,
shall be deemed and-held and continued
in force during the life hereof as valid
and effectual to all intents and pur-
poses as if made a part, and the same
are hereby made a part, of the said sev-
eral acts.

Against the effectiveness of this
clause it is argued not only that it is
unconstitutional in having failed to
comply with the constitutional re-
quirement for a local and private
act that it deal with only one sub-
ject and mention that in the ti-
tle, and that if constitutional
it relates only to animal power
and mnot at all to operation by
steam, cable or electricity, but that
in terms the clause merely confirms
the contracts, ete., as “valid and ef-
fective,” and does not extend the
period for which they were granted.
That contention seems, however, to
ignore these words in the clause,
namely—“shall be deemed and held
and continued in force during the
life hereof,” which is 99 years, “as
valid,” etc. Those words sound very

*much like an express extension of the

period of the original grants.

Such was the opinion, too, of Ju-
liusS. Grinnell.city attorney in 1883,
when the original 25-vear grants be-
gan to expire. and of his special coun-
sel, Francis Adams (now a judge of
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_the Cook County Circuit Court);
for they agreed upon an opinion to
the city council in which they held
against the city on every question
involved.

In 1883, when the period of 25
years mentioned in most of the or-
dinances was about to expire, the
city council took up the question of
extensions. Inasmuch as they were
advised by Messrs. Grinnell and
Adams, as stated above, that the 99-
year clause was valid and effectual,
the controversy over it was post-
poned by a compromise ordinance
which went into effect July 30, 1883.

Intervening legislation had placed
a limit upon the possibilities of
a compromise. By an act of July 1,
1874, known as the “Horse and Dum-
my act,” cities weré forbidden to
grant street car franchises for a long-
er period than 20 years; and the new
charter of Chicago (April 23, 1875),
which permitted grants for “any
horse railroad,” also limited the
period of such grants to 20 years.
Consequently the city could make no
grant by way of compromise for a
Tonger period. But this grantit-did
offer on condition that the companies
would pay one-half of an accumu-
lated license tax of $50 a car annual-
ly, which they hed disputed, and
thereafter annually pay this license
tax in full. :

Accordingly the compromise or-
dinance of 1883 was passed. It ex-
tended the franchises for all the then
existing lines of the three companies
named above until July 30, 1903,
without prejudice to the “existing
rights” of the parties. All questions
under the 99-year act were thus
postponed until the present time.

II.

As the termination of the compro-
mise ordinance of 1883 approached,
the companies undertook to fortify
themselves with a 50-year franchise
act, known as “the Allen law,” their
ultimate object apparently being to
secure 50-year franchises by influenc-
ing the city council. Thereby they
might have postponed the contro-
versy over their 99-year claims for
another half century. Thislaw went
into effect July 1, 1897, but it cre-
ated such an uproar of hostility that
it was repealed at the very next ses-
sion of the legislature.

Out of the popular excitement
caused by the passage of “the Allen
law.” came increasing demands in
Chicago for public in place of private

ownership of street car systems, and
these demands at length obtained an
opportunity for pronounced formal
expression under an advisory refer-
endum law.

This law had been enacted by -the
Illinois legislature at the session of
1901. Allen Ripley Foote drafted
and lobbied for the bill, and Repre-
sentative Clayton E. Crafts fathered
it and secured its passage. As origi-
nally drafted, the bill authorized a
non-mandatory vote on any question
of public policy upon the petition of
10 per cent. of the voters. To make
the measure ineffective, its enemies
changed the 10 per cent. to 25 per
cent for cities, leaving it at 10 for the
State (vol. iii, p. 803; iv, 83), and in
this supposedly innocuous form the
bill passed' and was signed by the
governor.

Under that law Daniel L. Cruice
and a voluntary committee that came
to his support, effectively aided also
by the Chicago American, accom-
plished the apparently impossible
task of gathering the signatures of
the necessary number of petitioners
(104,000), for the submission to the
voters of Chicago at the municipal
election (vol iv, pp. 299, 690, 803,
817,821) in the Spring of 1902, of a
proposition for municipal ownership
of street railways. This proposition
was approved at the election by a vote
of 142,826 to 27,998, out of a total
vote for candidates of 213,857 (vol v.
p. 11); and from that time on, the
demand for municipal ownership has
been insistent. Public men have for
the most part been either outspoken
in its favor or discreetly reserved.

About a year ago Mayor Harrison
consequently appointed a committee
of aldermen and other citizens to
consider the subject; and this com-
mittee recommended a bill for munie-
ipal ownership that came afterwards
to be known as “the Finn bill” (vol v,
p- 663), from having been offered by
Alderman Finn in the city council
for recommendation to the legisla-
ture. Opposition to the “Finn bill”
developed in the council and a bill
offered by Alderman Jackson, pur-
porting to aim at the same object,
was adopted as a substitute (vol. v,
p- 663). Meanwhile (vol v, p. 663,
695) the traction companies were try-
ing to get new franchises from the
city, and’ negotiations with the local
transportation committee were un-
der way until (vol v, p. 730) the mid-

dle of February, when they were
abruptly broken off.

At the party conventions in March
last the RHepublican platform
“hedged” on the subject (vol v, p.
715), but the Democratic platform
(vol v, p. 792), following the county
platform of the preceding Fall, com-
mitted its candidates explicity to the
municipal ownership side of the
question. As the campaign pro-
gressed, the sentiment of the people
became so marked in favor of munic-
ipal ownership that the Republican
candidate for mayor joined the
Democratic candidate in urging the
Republican legislature to pass an act
enabling the city to establish a sys-
tem of public ownership of street
car lines. In this he failed, and doubt-
less in consequence lost the election.
But after his defeat, the legislature
broke away from the corporation
leaders who had until then controlled
the Republican majority, and enacted
the “Mueller law” (vol v, p. 70) which
allows any Illinois city adopting it
locally to establish municipal ownei-
ship of street car systems under cer-
tain restrictions.

Chicago has not yet acted upon the
local acceptance of “the Mueller
law,” but steps to that end are being
taken by a conference of local civic
and labor organizations. At the first
meeting of that conference a com-
mittee of twenty-five citizens was ap-
pointed to formulate a plan for im-
mediate municipal ownership of the
street car systems; and the commit-
tee reported to an adjourned meet-
ing of the conference on the 28th, ad-
vising that body in substance as fol-
lows: .

1. Immediate municipal ownership is
feasible.

2. The first thing in that direction
necessary to be done is to submit the
so-called Mueller law to a vote of the
people; and no settlement of the trac-
tion question should be made prior
thereto.

3. Any proposed franchise should be
submitted to popular vote before final
adoption,

These recommendations were adopt-
ed by the conference on the 28th,
and a committee of three,—Thomas
J. Morgan, Margaret Haley and A.
B. Adair—appointed to present de-
mands accordingly to the city coun-

cil.
III.

Toward the last of April of the
present year a new move was made in
the interest of the franchise corpora-

-
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tions. New York owners of Chica-
go street car bonds plunged the Chi-
cago traction question into the Fed-
eral Courts (p. 40) by alleging the
insolvent condition of the bonded
roads. The suit was brought in the
United State: Circuit Court for the
circuit in which Chicago is situated,
by the Guarantee Trust Company of
New York against the West Chicago
Street Railroad Co., the North Chi-
cago Street Railroad Co., and the
Chicago Umnion Traction Co. None
of these defendants, it will be ob-
served, are exactly the zame in name
as the three original corporations,
while one—the Chicago Union Trac-
tion Co.—differs from them in name
altogether.  This requires explana-
tion.

The Chicago Union Traction Com-
pany, as well as the other two de-
fendants with names slightly differ-
ent from those of two of the originai
companies, is a corporate product of
the prolific brain ~of Charles T.
Yerkes.

In 1886 Mr. Yerkes acquired con-
trol of the North Chicago City Rail-
way Co., one of the three originals,
by purchasing a majority of its stock.
With his associates in this enterprise
he then incorporated, May 18, 1886,
the North Chicago Street Railway
Company. Six days later this pre-
cious “combine” of “business inter-
ests,” acting on the one hand for the
North Chicago City Railway Com-
pany through their ownership of a
majority of its stock, and on the other
for the newly organized North Chi-
cago Street Railroad Company, exe-
cuted and accepted a lease from the
former to the latter of all the prop-
erty of the former for 999 vears, and
thereupon bonded the latter com-
pany.

A similar scheme was worked out
on the West Side. The original com-
pany in that territory was, as already
stated, the Chicago West Division
Railway Company, incorporated in
1861. In 1883 the Chicago Passen-
ger Railway Co. (originally the Chi-
cago Horse and Dummy Railway Co.,
Incorporated in 1874) procured vari-
ous West Side franchises. By June.
1887 three quarters of the stock of
the latter company had come into the
possession of the former: so that for
all operating purposes the original
Chicago West Division Railwav Com-
nany managed the whole svetem. At
this time the Yerkes “combine” pur-
chased a majority of the stock, and

then leased its property for 999 years
1o a new company which they organ-
ized, July 19, 1887, as the West Chi-
cago Street Railroad Company. They
also bonded the latter company.

In further exemplification of the
wizard’s art of transmuting corporate
“water” into precious metals and
paper currency, Mr. Yerkes and his
party organized the Chicago Union
Traction Company, to which he
tranzferred;.the interests of his North
Chicago Street Railroad Company
and his West Chicago Street Railroad
Company, and then dumped the
whole thing upon the confiding
“widows and orphans” (see Moody’s
Manual, 1902, p. 982 and 1903, p.
974) who are now alternately de-
manding and begging a continuance
of their present valuable privileges
in the streets of Chicago.

Such rights as these “widows and
orphans” may have, it must be noted
in passing, rest upon nothing but the
surreptitious 99-year act of the Illi-
nois legislature passed in 1865. If
this act is invalid, the corporations
have no right to any continuance of
their street privileges beyond the
terms fixed by the city, and these be-
gin to expire July 30, 1903, If,
however, that act is valid, then by the
broadest possibleapplication it affects
only such street car routes az were
authorized prior to 1875, when the
franchise terms were limited by law
to 20 years, and probably.only such as
were authorized prior to 1865, when
the 99-vear act took effect. The 99-
year act would therefore apply to
so inconsiderable a part of the street
car systems, in point of mileage, that
the corporation: would be powerless
to extract so much as one drop of
blood out of their pound of flesh.
Though this part is in the center of
the city, it-could not be operated to
advantage at all without concessions
from the city regarding the outlying
parts that are not affected by the 99-
vear claims. So the 99-year act is of
no great practical importance excepi
for-use as a legal club or a financial
cork.

It is upon the basis of this 99-
vear act. nevertheless, that Mr.
Yerkes’s “widows and orphans” have
asked the Federal court to intervene.

On the 22d of May last the New
York Guaranty Companv. as stated
ahove, broucht suit in this court at
Chicago against the West Chicago
Street Railroad Co., the North Chi-

cago street Railroad Co. and the
Union Traction Co., asking that the
property of the defendants be placed
in the hands of receivers. Nominal-
ly for the purpose of explaining the
insolvency of the defendants (p. 40),
but evidently to raise the issue of the
99-year act, the formal petitioninthis
suit asserted that it had been pub-
licly stated by the mayor of Chicago
and by members of the city council
and the local transportation commit-
tee of the council, that noapplication
for a renewal of franchises would be
granted unless the North Chicago
City Railway Co. and the Chicago
West Division City Railway Co.
would renounce their claims under
the 99-year act.

Receivers were appointed by Judge
Grosscup, who named for that of-
fice (p. 40) Rafael R. Govin of New
York, and James H. Eckels and Mar-
shall E. Sampsell of Chicago. At
their request he subsequently ad-
vised them (p. 120) that neither the
receivers mor the court can relin-
quish the 99-year claim if the act is
valid.

At the same time he instructed the
receivers to prepare a petition for
argcument on the 18th of June in
whichall interests, whether parties to
the law suit or not, should be in-
vited to participate informally. This
invitation was intended especially
for the city; but under the profes-
sional advice of Edwin Burritt
Smith and John C. Mathis, special
counsel, Mavor Harrison declined
(pp. 170, 171).

An argument in favor of the com-
panies’ claims was made, how-
ever, to which Judge Gross-
cup listened with great judicial
gravity (p. 183), although he
expressly acknowledged that he was
sitting not as a judge in a case hut
az an administrator of property. He
was evidently chagrined at the re-
fusal of the city to participate in
this moot court proceeding. and inti-
mated the probability of his being
bound to do something judicially,
without full information, “when July
30 of this year arrives.”

In consequence of a conference on
the following day between Judge
Grosscup and representatives of
the city as well as representa-
tives of the company (p. 183),
inferences were drawn by the
local press that the city had re-
ceded from it: refusal to participate
in the receivership proceedings.
This was a mistake. . The representa-
tives of the city had refused to par-
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ticipate in a moot court proceeding
from which they could gain no ad-
vantage if the decision were in their
favor; but they had not refused to
confer. The fact of a conference,
therefore, indicated no recession on
their part.

What object either the city or the
receivers and those they represent
“could gain from a non-judicial de-
cision by Judge Grosscup is not alto-
getherclear. At best it would be only
the opinion of a lawyer of judicial ex-
perience, and several other such opin-
ions are already afloat. Judge Gross-
cup himself might be obliged to re-
verse it when the matter came before
him judicially. To the city, there-
fore, his non-judicial opinion, if in
its favor, would not be worth the pa-
per it might be written on; the re-
ceivers wouldn’t dare to surrender
claims held to be invalid only by a
judge off the bench. To the receiv-
ers, on the other hand. if the decision
were in favor of the 99-vear claim, it
would ‘count for nothing, since that
is the attitude they are in -safety
bound to maintain until the validity
of the 99-year act is judicially passed
upon. Apparently no one in the uni-
verse could be benefitted by Judge
Grosscup’s  non-judicial decision,
rendered under such circumstances,
unless it were some of Mr. Yerkes's
“widows and orphans.” A de-
cision in" support of the 99-
year act, though absolutely non-
judicial, yet if made by a sitting
judge, might be used to affect the
ftock market and so enable these
“widows and orphans” to “unload”
upon other “widows and orphans” in
whose prosperity they were less in-
terested. While it is unthinkable
that Judge Grosscup should be a par-
ty to such a purpose, and no one
imagines it, yet it is quite conceiv-
able that certain investors and finan-
ciers would' gladly utilize the inci-
dent as a fortunate opportunity.
At any rate the city was evidently
wise in declining to submit its rights
to an informal tribunal which would
place it in an awkward position if it
lost and from which it could gain
nothing if it won.

While the interestz of the West
Side and. the North Side systems are
thus in the Federal Court under a
receivership, those of the South Side
are in course of negotiation between
the city and the Chicago City Rail-
way Company, the only one of the
original three companies affected by

the 99-year act which has not expe-

rienced the process of yerkesization.

1t is understood that this company

is willing to waive its 99-year claims

in consideration of a 20-year fran-

chise upon certain probably accepta-
ble terms. (p. 170).
IV.

As matters stand at present, the
representatives of the city are willing
to extend all the expiring franchises
until 1923, upon the terms embodied
in sections 15, 16.and 17 (p. 170) of
a franchise ordinance now in pre-
paration. These sections were draft-
ed by Edwin Burritt Smith and John
C. Mathis. special counsel to the
city council, as the result of negotia-
tions with the Chicago City Railway
Co.. the owner of the South Side
lines affected by the 99-year act.

They contemplate a 20-year fran-
chise. At its expiration the city
would have the right to purchase, or
to cause a new corporation to pur-
chase, the tangible property of the
companyatits then cash value exclu-
sive of franchise value and of all con-
siderations of earning power. But
notice of intention to exercise this
right would have to be given by the
city between the last day of the 18th
vear and the first day of the 20th
vear of the life of the new franchise;
and upon failure of the city so to ex-
ercize its right of purchase the city

- would be obliged to grant a new

franchise upon terms then to be
agreed upon. In.consideration there-
of the company would surrender its
99-vear claims.

The special counsel warn the city,
however, that if the city should fail
to give the notice and purchase the
tangible property, or cause it to be
purchased, and should also refuse or
fail to make a new franchise, all
claims under the 99-year act would
revive with the same force as if they
had never been surrendered.

Standing upon this proposition the
city representatives (not including
Mayor Harrison, however, for he has
expressed his opposition to the sur-
render of the 99-year claims condi-
tionally), insist that—

1. The companies are now £o vari-
ous and the interests so conflicting
and complex that there must be a
reorganization of all their interests
in one new company, so that the city
may have some complete responsible
legal person to deal with.

2. A franchise is necessary for two
reasons: (a) local public sentiment
would not tolerate the peremptory

and unconditional freezing out of ,
financial investments made under
circumstances for which the city as
well as the investors is in part to
blame; and (b) ~“there would be a
harassing litigation for eight or ten
years, during which the street car
service might be so bad that there
would be great danger of thedevelop-
ment of an unreasoning public senti-
ment in favor of any kind of compro-
mise through which good service
might be had, and that in thece cir-
cumstances a complete revolution of
opinion against public ownership
might occur.

3. Nevertheless, if the companies
refuse a fair readjustment, falling
back upon such technical rights as
they may have under the 99-year act,
thus clearly relieving the city of the
odium in the public mind of unwill-
ingness to be fair, and assuming that
odium themselves, then the city also
should stubbornly stand upon its
technicalrights and let the war go on.

- EDITORIAL CORRESPONDENOE.

Freiburg, Baden, Germany, June 15.—
John Quincy Adams was an ardent and
persistent upholder of republicanism.
Educated at his father’s house in Paris
at the time when the great wave of
revolution was gathering that irresisti-
ble force which was soon to sweep over
continental Europe, he early learned to
love republics and to hate monarchies.
On his return to the United States
he became a fit exponent of the
spirit that prevailed in the young
American republic. As secretary of
state in Monroe’s cabinet he saw
the danger that threatened the
weak South American countries, and
the Monroe Doctrine was to him and
to the American people a cry of defl-
ance to the kings of the old world.
America was and should remain free.

Since then nearly a century of in~
dustrial development has passed and
the resources that seemed almost lim-
itless have been used, or at least ap-
propriated by corporations or private
persons for speculative purposes. Thus
American capital, compelled to seek
an outlet, has not only entered into
competition for European markets,
but has forced upon the people a
colonial policy, which, by occupying
the Philippines, violates the tacitly
understood converse of the Monroe
doctrine, that the Americans remain
in America. This same commercial
activity has developed an important
interpretation of the Monroe Doctrine
that was undreamed of by its formu-



