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Bohnsack on City Planning

By ERICH ZINCKE

THE AUTHOR?! STARTS from the fundamental principles of any democratic
social order, individual freedom and private property. It goes without
saying that individual freedom is limited by the equal freedom of the
others. This is explicit in the laws of democratic countries. As to private
property, however, legal conceptions differ widely, especially where the
rights of landownership are concerned. Some say that these rights should
be absolute, others say that they should be restricted by social obligations,
just as individual freedom is. Most western constitutions and correspond-
ingly most codes of law only speak of the absolute rights of landowner-
ship. As to the respective laws the situation is not different in the Ger-
man Federal Republic, though the text of the German Constitution sug-
gests and allows legal restrictions.

Prof. Rudolf Hillebrecht, the City Councillor for Building of Hanover,
who became internationally famous for his reconstruction of that war-
ravaged city, in his introduction to Bohnsack’s book speaks about the
problem and quotes the recent decision of the Federal Constitutional
Court (January 1967) concerning the contents and the limits of the rights
of landownership: “The fact that land cannot be multiplied and is indis-
pensable forbids leaving its use entirely to the opaque and uncontrollable
play of free market forces and to the option of the individual; a just order
of the law and of society rather asserts and maintains the interests of the
community concerning land in a far higher degree than other property;
land can neither economically nor socially be placed on a par with other
kinds of property. In judicial proceedings it cannot be treated like a
mobile good. From Article 14, Section 1, Sentence 2 of the Constitution,
in connection with Article 3, no obligation of the lawgiver can be deduced
that he should submit all objects of property whose value can be
expressed in money to the same judicial principles. Nor is it correct to say
that this would discriminate between financial capital and capital invested
in agricultural and forested property.

“The Constitution itself has conceded the lawgiver a relatively wide
range to issue laws that determine the contents of property (Atticle 14,
Section 1, Sentence 2). According to it property does not only oblige, but

1 Society, Space Order, City Planning and the Land. (In German). By Gustav
Bohnsack, with an introduction by Professor Rudolph Hillebrecht. Karlsruhe, West
Germany: Herbert Wichmann Verlag, 1967.
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Bohnsack on City Planning 221

‘its use shall simultaneously serve the common weal.” The makers of the
Constitution had above all fixed their eyes upon the land order. The
printed materials (Parliamentary Council, 8th session of the committee
for principles) unequivocally show this. The command that use be
social and just is, however, not only a guide for the concrete behavior of
the owner, but is in the first instance a precept for the lawgiver to consider
the common weal when determining the contents of property rights. Here
is a denial of a right of ownership in which the individual interest would
have the absolute precedence over the interests of the community.”

The present state of things is, however, that the legislators have not
adopted laws that prevent land speculation, which is one of the funda-
mental evils in our present social order. One thinks of more than 100
billion Deutsche Marks that had to be spent for building land in the Ger-
man Federal Republic after the war.

The author looks at this problem from his professional point of view
as a city planner. After discussing all the pros and cons as to absolute or
restricted rights of landownership in past and present, at home and
abroad, he gives detailed data about the development of the prices for
land for building sites, and compares them with the development of
living costs and building costs. In Hanover, for example, living costs
between 1938 and 1965 had risen 225 per cent, building costs 410 per
cent, building land prices 1100 per cent. One sees that a sudden rise of
land prices took place immediately after the Federal Building Law came
into force in 1961.

But there was still another reason. The cities had for decades under
the monarchy and the Weimar Republic bought prospective building land,
wherever it was cheap, in order to fight land speculation by competition.
This accumulation of a public land reserve had been stopped in the Nazi
period and was not resumed after the war, In 1960 the supply was ex-
hausted. And this together with the Federal Building Law gave land
speculation a free field.

But the Constitution also has an article about equality of rights. One
of the highest judges makes use of it in the following declaration about
land prices: “Social considerations with the aim of keeping land prices low
have no basis in our Constitution. In our State everybody has a right to
equal treatment. Thus social obligations of the community cannot be
fulfilled at the expense of individuals, but only from the tax revenues to
which every citizen contributes.” And he warns that anybody who
touches this principle may destroy the whole guarantee of private property
given in the Constitution.
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222 The Ametican Journal of Economics and Sociology

This eminent lawyer neglects the social obligation of all property,
though it is clearly stated in the Constitution, but not yet made effective by
laws. The absence of such laws apparently makes this social obligation
non-existent as far as the law is concerned. At any rate the practice in
lawsuits over the price of land is to decide in favor of the original owner,
1.e. the new owner has to pay the full land price estimated to have pre-
vailed at the time of the decision of the court.

Such decisions, which are the rule now, hinder the work of the city
and country planners and even prevent order in the regulation of land
use from being realized.

It is therefore natural that many planners and other land experts should
unite with those social reformers who have shown again and again that
the value of land is community-created and that therefore the social obliga-
tion of the landowners should at long last be required by law. They are
joined by many non-political organizations such as the churches. In the
Encyclical “Populorum Progressio” of March, 1967, Pope Paul VI wrote:
“The right of land ownership and of free bargaining in land are sub-
ordinated to the fundamental right of man to obtain the necessities of
life. In the face of the fundamental claim of the common weal there is
no unconditional right of land ownership.”

It is, however, not easy to propose effective laws that are certain not to
shake economical and political life. The attempts to suppress or at least
tame land speculation are legion in the western countries. Most of them
are near a partial or total confiscation of the increment of land values at
the moment of selling land. In Germany there was once a group of
land reformers under Adolf Damaschke. They knew Henry George’s land
value tax and that it was just being substituted for the old real estate tax
in some Anglo-Saxon countries and in Denmark. But they clung to John
Stuart Mill's increment tax which in the end proved ineffective wherever
it was introduced. They did not see that it is a contradictio in adjecto
first to allow land speculation and then to skim its profits by taxation.
Nevertheless they had a remarkable success in Kiautschou, about which
Miss V. G. Peterson reports in Land Value Taxation Around the World.?
The form of land tenure was a combination of a privilege to exercise
administration, coupled with a land price tax and a super-imposed annual
increment tax. Practically it was very near a genuine land value tax, in
which the periodical revaluations were replaced by a progressive annual
increment tax. But the effect was the same. In Kiautschou no land
speculation arose. The Japanese accepted this form of land tenure and

2 Loe. cit., New York: Robert Schalkenbach Foundation, 1955, pp. 200-1.
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adopted it in their other continental provinces. The model of Kiautschou
gives hints on how to fight land speculation successfully.

Then the author sketches his two combined proposals, the land storing
authorities—Americans call these land banks—and land value taxation.

Land speculation has its most dangerous effect in the areas which are
of interest to country and city planning. Here the land bank authorities
can directly fight land speculation. They must be given the sole right of
buying prospective building land at a price that corresponds to the present
use. They alone must be allowed to transform raw land into building
land. On the other hand they must have the duty to return this new
building land to the private sector at a price that only defrays the costs.
When this is done it will no longer be possible to exact high initial prices
at the first development of urban land. And in the parts of the cities
that must be torn down and redeveloped it will also be impossible for
speculators to demand high prices which frustrate all efforts at city
planning.

The idea of setting up a land bank is of course a restriction of the free
land market. But practical policy is nowhere a handbook of laisser faire
policy, but a compromise. Thus it has already found its place in the law
for furthering city planning and building. It may be compared to the
provision for setting up bonded warehouses for imported goods, or for
goods serving as loan collateral.

Land value taxation, the author holds, since it must be assessed on the
basis of the estimated value of the site apart from buildings and other im-
provements, requires revaluation at short intervals because of the natural
instability of land prices in a dynamic economy. The valuation is to be
carried out just as it is done now in the valuation of real estate with the
assistance of the sworn testimony of experts and other techniques of the
appraisers of the cities and the Laender who deal with valuable property.
No new authorities, no essentially new working methods! The ascertain-
ment of the land value will be facilitated by the previous work of the
expert committees, by land value maps, and by introducing self-assessment
according to the Danish model.

Land value taxation is in most Anglo-Saxon countries and in Denmark
the main municipal tax. Its introduction in Germany would require
transforming the present real estate tax into a genuine land value tax.
The author is sure that according to the experience in other countries its
characteristic side effects will take place, 7.e. that the owner would im-
prove his property without the fear of being afterwards punished by
taxation, and that land speculation would be discouraged, because unused
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and underused land, the realm of speculation, would be taxed substantially
for the first time. Appendix 8 is a draft of a law which would realize
his proposals.

3011 Laatzen, Liegnitzersir.3
Hanover, West Germany

Government Documents Camlog

THE Catalog of Government Documents, Economics Division, New York
Public Library, has been published in 40 volumes by G. K. Hall & Co.
of Boston.

This outstanding collection includes the fundamental documents of all
national and colonial governments so far as they have been published or
attainable. Holdings are strongest for the United States, Great Britain,
its related states, and for the Scandinavian countries and western Europe.
Eastern Europe, the Near East, Asia, Africa and Latin America are also
well represented. The library is a depository for United Nations docu-
ments, and has a strong collection of publications on international and
regional agencies.

In this catalog, entries are made under political units, and broken
down by agencies under each unit’s jurisdiction. The listings for each
agency are in two groups: an alphabetical listing for serial publications; a
dated file of listings for monographic publications.

Descriptive material on this publication is available on request. In-
quiries and orders may be sent to the publisher, G. K. Hall & Co., 70

Lincoln Street, Boston, Massachusetts, U.S.A. 02111. [From the pub-
lisher. ]
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